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Materials contained in this presentation are for
nonprofit educational purposes consistent with
17 USC 107 to discuss the topic of
employment laws.



AMENDMENTS TO FEHA

REGULATIONS...AN ECLECTIC CLUB
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Covered Employers/Employees

= |n general, FEHA does not apply to employers
with fewer than 5 employees. The amendments
have expanded the definition of “employees” to
iInclude:

= Qut-of-state employees. For example, a California-based company
that has 3 employees in California and 2 employees in Arizona
would be subject to FEHA.

* Employees out on medical leave. Employees taking a leave of
absence now count toward the 5-employee requirement during their
leave.

= Unpaid Interns and Volunteers
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DISCRIMINATION &
HARASSMENT

WHAT MAKES US MORE FUN THAN OUR TAX COLLEAGUES



Anti-Discrimination &

Anti-Harassment Policies

= Under the new regulations, employers must all have written anti-
discrimination and anti-harassment policies that include certain
Information, such as:

= An internal complaint procedure;
= The list of all protected groups under FEHA (race, gender, etc.); and

= A statement that employees will not be retaliated against for
complaining about unlawful conduct.

=  Employers must distribute these policies to all current and future
employees.

= If 10% or more of the workers speak a language other than English,
the employer must translate its policies into those alternative
languages.
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Discrimination &

Harassment Trainino

= The new regulations also add training requirements for
employers with 50 or more employees. Training must
discuss:

* The steps necessary to remedy harassing behavior,
iIncluding investigation of complaints;

= Supervisors’ obligation to report harassment,
discrimination, and retaliation; and

= The definition and negative effects of “abusive
conduct.”

* Employers must also now maintain sign-in sheets,
certificates of attendance or completion, and copies
of training materials.
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ASSISTIVE ANIMALS



Assistive Animals

= The new regulations add language specifically related to
“assistive animals.”

= Assistive animals are animals that are necessary as a
reasonable accommodation, including guide, signal, or
service animals.

» These animals include support animals that provide
emotional, cognitive, or other similar support to a person
with a disability.

= Assistive animals do not require any specific training.

= Arequest for an assistive animal as a reasonable
accommodation requires an individualized analysis
through the interactive process.
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GENDER IDENTITY



Gender and Identity

= Now, FEHA has new definitions for “gender
expression,” “gender identity,” and “transgender.”

= (Gender Expression — means a person’s gender-related appearance
or behavior.

= Gender Identity — now defined as a person’s identification as a
male, female, or gender different from the person’s gender at birth,
Including transgender.

= Transgender — refers to a person whose gender identity differs from
the person’s sex at birth.

= Gender identity, gender expression, and transgender
are expressly protected from discrimination under
FEHA.
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REASONABLE
ACCOMMODATIONS



Reasonable Accommodations

» The amended FEHA now expressly makes it
unlawful to discriminate or retaliate against a
person for requesting a reasonable
accommodation based on a mental or physical
disability.

= Further, FEHA now requires the interactive
orocess include an individual assessment of the
job requirements and the employee’s specific
iImitations which are directly related to the need
for accommodation.
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PREGNANCY DISCRIMINATION



Pregnancy Discrimination

= |tis now unlawful to harass an employee or applicable
because of preghancy, perceived pregnancy,
breastfeeding, or related medical conditions.

* The amended FEHA clarifies that an employee is
eligible for up to four months of leave per pregnancy,
which does not need to be taken in one continuous
period.

= Employers must now provide advance notice of
employee rights and obligations regarding pregnancy,
childbirth, and related medical conditions.

= The notice must be easily readable and posted in a
conspicuous place where employees work.
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National-Origin Discrimination

= The amended regulations broaden the scope of
national-origin discrimination by making it
unlawful for an employer to require a driver’s
license unless possession of a driver’s license
IS required (1) under state or federal law; or (2)
to perform an essential function of the job.
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Piece Rate Update



Piece Rate Regulations

= Effective January 1, 2016

= Creates a new section of the California Labor
Code, Section 226.2

» Requires payment of:

= A separate hourly wage for "nonproductive"
time worked by piece rate employees, and

= A separate payment for rest and recovery
periods to those employees

SheppardMullin



= Employers must audit their piece rate practices
and be in compliance with the new regulations

» Employers should analyze whether to avall
themselves of the affirmative defense process
allowed under this law
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OSHA NEW FINAL RULE



Fed OSHA Final Rule

= May 12 2016 Fed OSHA Final Rule for employers
with 250+ employees (or certain high risk
Industries with less employees)

= Purpose is to improve tracking workplace injuries
and illnesses

» Requires employers to inform employees of their
right to report work related injuries

* Procedure for reporting injuries and illness must be
reasonable and not deter/discourage reporting

= Prohibits retaliation for reporting workplace injuries.
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Drug Testing

= Prohibits employers from using drug testing or
threat of testing as form of retaliation against
employees who report injuries and ilinesses.

= Employer policies relating to drug testing must
be scrutinized under new rule

= Make supervisors and managers aware of post-
accident drug testing
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HARASSMENT/DISCRIMINATION
IRETALIATION UPDATES



New EEOC Guidance on Retaliation

= The EEOC issued new Guidance on Retaliation
on August 25, 2016.

» |t broadly defines “protected activity” for
purposes of retaliation claims.

* The guidance is part of trend towards greater
protection for passive opposition, similar to the
2014 amendments to Cal. Labor Code 1102.5
that made “internal complaints” actionable.

= |t also lists "Promising Practices” for employers
to consider implementing.
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“Promising Practices”

=  Written, plain-language anti-retaliation policy, with
practical guidance on the employer’s expectations
and examples of what to do and not to do;

= Train managers, supervisors, and employees on
the employer’s written anti-retaliation policy;

= Advise all parties and withesses regarding the anti-
retaliation policy, how to report alleged retaliation,
and how to avoid engaging in retaliation as part of
every investigation;

= Proactively follow-up with all parties involved In
Investigation; and

= Periodically review of employment actions to
ensure compliance.
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Luis Castro-Ramirez v. Dependable Highway

Express, 2 Cal.App.5th 1028 (Aug. 9, 2016)

= Plaintiff told employer upon hire he had a
disabled son who required dialysis on a daily
basis and Plaintiff was responsible for
administering the dialysis.

= Plaintiff requested work schedule
accommodations that his supervisor initially
granted, permitting him to attend to his son in
the evening.
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Luis Castro-Ramirez v. Dependable Highway

Express, 2 Cal.App.5th 1028 (Aug. 9, 2016)

= |n 2013, a new supervisor changed his work
schedule and Plaintiff complained to the new
supervisor about the change in schedule.

= On April 23, 2013, the supervisor gave plaintiff
a late shift would not allow him to be home to
tend to his disabled son.

= Plaintiff was terminated for refusing to work his
assigned shift pursuant to company policy.
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Legal Takeaway

= The Court of Appeal held that Plaintiff could be
considered disabled because of his association
with someone with disabilities (his son).

= Plaintiff could thus make a claim for disability
discrimination and retaliation under theory that
supervisor’s refusal to accommodate Plaintiff's
request showed discriminatory motive for
termination.
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Practical Takeaway

= Establishment of an effective complaint and
Investigation procedure may have prevented
litigation because Plaintiff could complain to
company management and accommaodation
could have been explored.

= Take all opportunities to engage In interactive
process and/or explore accommodations. This
Insulates the company from later allegations of
pretext.
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PAID SICK LEAVE



San Diego — Paid Sick Leave

= Prop | and all its glory

= [t applies to Employees who work at least 2
nours In the City in a particular week.

= Effective July 11, 2016.
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Paid Sick Leave Similarities

Between California, LA, and SD

= Covered ERs: All employers regardless of size.

= Start of Accrual: Effective date or first day of
work.

= First Day Paid Sick Leave Can Be Used:
Effective date or 90th calendar day of
employment.

= Cash Out: Employer is not required to cash
out paid sick leave at separation.
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Paid Sick Leave Differences

Between California, LA, and SD

San Diego

Covered
Employees

Permitted
Uses

Accrual
Method

Caps on Total
Accrual

California

At least 30 days

Medical need of
employee or
family; Domestic
Violence suffered
by employee

Multiple accrual
methods; Front
loading

48 hours
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Los Angeles

At least 30 days +
At least 2 hours a
week

Addition of:
“equivalent of
family relationship”

1 hour for every 30
hours worked,;
Front loading

72 hours

At least 2 hours a
week

Addition of: public
health emergencies

1 hour for every 30
hours worked,;
Unsure if front
loading is possible

No provision
allowing caps

33



Paid Sick Leave Differences

Between California, LA, and SD

California Los Angeles  San Diego

Caps on 48 hours 40 hours

Usage

Use Employer requirement Not addressed Employer

Increments  to use 2 hours at a time requirement to use 2
is allowed hours at a time is

allowed

Rate of Pay Nonexempt: (1) Regular Not Addressed Same hourly rate or
rate of pay for the other measure of
workweek PSL used, or compensation as the
(2) average wages employee learns at
(excluding overtime) time paid sick leave
during the full pay is used
periods of the prior 90
days

Exempt: Same method
rate of pay is otherwise
calculated by employer
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Paid Sick Leave Differences

Between California, LA, and SD

California Los Angeles San Diego
Interruption of Reinstated if Reinstated if Reinstated if
Employment rehired within 1 rehired within 1 rehired within 6
year year months
Required Foreseeable: Not addressed Foreseeable:
Employee “Reasonable “Reasonable
Notice advance notice” advance notice”
Not Foreseeable: Not Foreseeable:
“As soon as “As soon as
practicable” practicable”
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Paid Sick Leave Differences

Between California, LA, and SD

California Los Angeles San Diego
Requiring Not permitted Permitted for Permitted for
Doctor’s absence exceeding absence exceeding
Notes 3 work days 3 work days
Employer (1) Display state’s (1) Display city’s (1) Display city’s
Notice poster, (2) For poster, (2) At time of poster, (2) At time
Requirement non-exempt hire, provide written  of hire, provide

employees, notice of employer’s written notice of

include paid sick  name, address, and employer’s name,
leave info in wage telephone number address, telephone
notices, (3) number, and duties
Include amount of under ordinance
available paid sick

leave in wage

statements
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Paid Sick Leave Differences

Between California, LA, and SD

California Los Angeles San Diego

Record 3 years 4 years 3 years
Retention
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Paid Sick Leave — Takeaways

= |f your employees work 30 or more days a year
In San Diego or Los Angeles then paid sick
leave rules apply.

= Decide how you will track when your employees
work Iin San Diego Los Angeles.

= Examples:

= Real time logs;

= GPS;

» Reasonable estimates; and
= Emalls.
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BUSINESS EMAIL COMPROMISE



Takeaways to Reduce Risk

= $3.4 Billion in loss for 2015

= Spear-phishing and social engineering
= Password and cyber hygiene

= |mplement policies and training

= Education and awareness

= Fraud kill chain within 72 hours
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THE FEDERAL DEFEND TRADE
SECRETS ACT



The Federal Defend Trade

Secrets Act
= Effective May 11, 2016.

= |t creates a private, federal civil action for trade
secret misappropriation.

= “An owner of a trade secret that is
misappropriated may bring a civil action under
this subsection if the trade secret Is related to a
product or service used In, or intended for use
in, interstate or foreign commerce.” 18
U.S.C.A. § 1836(b)(1).

= Previously, trade secrets claims were based on
state law.
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* [njunction to prevent actual or threatened
misappropriation.

= Cannot get injunction to prevent person
entering into employment relationship.

= Can get injunction to place conditions on
employment, but must be based on evidence of
threatened misappropriation, not merely on the
fact that the employee has knowledge of trade
secrets.

= | ke CA, no inevitable disclosure doctrine.
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Remedies

= Actual damages caused by the misappropriation or unjust
enrichment;

= Reasonable royalty for unauthorized disclosure or use of trade
secret;

= Exemplary damages (up to 2x) for willful and malicious
misappropriation;

= Reasonable attorney’s fees; and
= EX parte seizure:
= Must show immediate and irreparable injury without seizure; and

= Party to be seized from has actual physical possession of the trade
secret, I.e., a USB drive.

= This is only available in “extraordinary circumstances,” such as
when a person is leaving the country.
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Whistleblower Immunity

= Civil and criminal immunity to whistleblowers for
confidential disclosure of trade secrets to
government officials or attorneys “solely for the
purpose of reporting or investigating a
suspected violation of law.” 18 U.S.C.A §
1833(b)(1)(A)

= DTSA requires employers to provide notice of
this immunity in “any contract or agreement with
an employee that governs the use of a trade
secret or other confidential information.” 18
U.S.C.A. 8§1833(b)(3)(A)
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= |mmediately revise trade secret/confidentiality
policies to provide notice, either in the
confidentiality or employee agreements
themselves, or another policy, such as a
handbook of the whistleblower immunity to
preserve all available remedies.
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Disability compensation; SDI

= AB 908

= Revises the formula for determining benefits
available pursuant to unemployment compensation
disability law and for the family temporary disability
Insurance program, for periods of disability
commencing after January 1, 2018, but before
January 1, 2022, to provide a Weekly benefit
amount minimum of $50 and to increase the wage
replacement rate under California’s Paid Family
Leave Program from 55% to 70% for those who
make up to 33% of the California average weekly
wage or 60% for those who make more than 33%
of the California average weekly wage. The bill also
ellir_ninates the one-week waiting period for PFL
claims.
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Wage differential: race or ethnicity

= AB 1063

= Amends the Fair Pay Act’s to prohibit an
employer from paying any of its employees at
wage rates less than the rates paid to
employees of another race or ethnicity for
“substantially similar work™ under “under similar
working conditions.”

= The bill also states that prior salary shall not, by
itself, justify any disparity in compensation
under the "bona fide factor other than race or
ethnicity” exception to pay disparities.
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Fair Pay Act & Wage Discrimination

= AB 1676

= Amends the Fair Pay Act to state that prior
salary cannot, by itself, justify any disparity In
compensation between employees of the
opposite sex under the “bona fide factor”
exception to the Fair Pay Act’s prohibition
against pay disparities between employees of
the opposite sex who perform “substantially
similar” work under “under similar working
conditions.”
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Single-user restrooms

= AB 1/732.

» Requires all single-user restroom facilities in
any business establishment, place of public
accommodation, or government agency to be
identified as “all gender” facilities rather than
being designhated as male- or female- only. The
law authorizes public inspectors or building
officials to inspect facilities for compliance with
this law.
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Victims of domestic violence, sexual

assault, or stalking.

= Current law provides that any employee who is
discharged, threatened with discharge, demoted,
suspended, or in any manner discriminated or
retaliated against because the employee has taken
time off for domestic violence, sexual assault or
stalking is entitled to reinstatement and
reimbursement for lost wages/benefits.

= AB 2337 requires employers to inform each
employee of his or her rights established under
those laws by providing specific information in
writing to new employees upon hire and to other
employees upon request.
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ltemized wage statements

= Current law requires an employer to provide his
or her employee an accurate itemized
statement in writing containing specified
Information, either semimonthly or at the time
the employer pays the employee his or her
wages.

= AB2535 exempts from that requirement for
Information on total work hours an employee
exempt from payment of minimum wage and
overtime under specified statutes or any
applicable order of the Industrial Welfare
Commission.
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Private Attorney General Act (“PAGA”)

= PAGA authorizes an aggrieved employee to bring a
civil action to recover specified civil penalties, that
would otherwise be assessed and collected by the
Labor and Workforce Development Agency
(agency), on behalf of the employee and other
current or former employees for the violation of
certain provisions affecting employees.

= Existing law requires notice of the claim from the
aggrieved employee to the agency and to the
employer by certified mail. Existing law provides
that an employee who prevalils in an action under
these provisions is entitled to recover his or her
reasonable attorney’s fees and costs.
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PAGA Amendments

= SB 836 makes the following amendments to PAGA:

(i) Extends, for cases filed on or after July 1, 2016, the
timeframe for the LWDA to notify the employer and employee
that it does not intend to investigate the alleged violation. It
also entitles an employee who prevails in a PAGA action to
recover his or her filing fees

(i) Entitles an employee who prevails in a PAGA action
to recover his or her filing fees

(i) Requires any proposed PAGA settlement to be sent
to the LWDA.

(Iv) Beginning on July 1, 2021, SB 836 authorizes the
LWDA to extend the time to complete its investigation by 60
days when the agency determines an extension is necessary
and issues a notice, as specified.
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Employment contracts: choice of law

and forum
= SB 1241.

= Prohibits an employer from requiring an
employee who “primarily resides and works in
California” to agree, as a condition of
employment, to a provision that would require
the employee to adjudicate a claim arising In
California outside of California or to deprive the
employee of the substantive protection of
California law with respect to a controversy
arising in California. SB 1241 only applies to
contracts entered on or after January 1, 2017
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Thank you for joining us!

David Chidlaw

Partner

619.338.6614
dchidlaw@smrh.com
501 West Broadway
19" Floor

San Diego, CA 92101
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Justine Phillips
Special Counsel

858.720.7476
|phillips@smrh.com
12275 El Camino Real
Suite 200

San Diego, CA 92130
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